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§300.124 Transition of children from the
Part C program to preschool programs.

The State must have in effect policies
and procedures to ensure that—

(a) Children participating in early
intervention programs assisted under
Part C of the Act, and who will
participate in preschool programs
assisted under Part B of the Act,
experience a smooth and effective
transition to those preschool programs
in a manner consistent with section
637(a)(9) of the Act;

(b) By the third birthday of a child
described in paragraph (a) of this
section, an IEP or, if consistent with
§300.323(b) and section 636(d) of the
Act, an IFSP, has been developed and is
being implemented for the child
consistent with § 300.101(b); and

(c) Each affected LEA will participate
in transition planning conferences
arranged by the designated lead agency
under section 635(a)(10) of the Act.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(9))
§§300.125-300.128 [Reserved]
Children in Private Schools

§300.129 State responsibility regarding
children in private schools.

The State must have in effect policies
and procedures that ensure that LEAs,
and, if applicable, the SEA, meet the
private school requirements in
§§ 300.130 through 300.148.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(10))

Children With Disabilities Enrolled by
Their Parents in Private Schools

§300.130 Definition of parentally-placed
private school children with disabilities.
Parentally-placed private school
children with disabilities means
children with disabilities enrolled by
their parents in private, including
religious, schools or facilities that meet
the definition of elementary school in
§ 300.13 or secondary school in
§ 300.36, other than children with
disabilities covered under §§ 300.145
through 300.147.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.131 Child find for parentally-placed
private school children with disabilities.
(a) General. Each LEA must locate,
identify, and evaluate all children with
disabilities who are enrolled by their
parents in private, including religious,
elementary schools and secondary

schools located in the school district
served by the LEA, in accordance with
paragraphs (b) through (e) of this
section, and §§300.111 and 300.201.

(b) Child find design. The child find
process must be designed to ensure—

(1) The equitable participation of
parentally-placed private school
children; and

(2) An accurate count of those
children.

(c) Activities. In carrying out the
requirements of this section, the LEA,
or, if applicable, the SEA, must
undertake activities similar to the
activities undertaken for the agency’s
public school children.

(d) Cost. The cost of carrying out the
child find requirements in this section,
including individual evaluations, may
not be considered in determining if an
LEA has met its obligation under
§300.133.

(e) Completion period. The child find
process must be completed in a time
period comparable to that for students
attending public schools in the LEA
consistent with §300.301.

(f) Out-of-State children. Each LEA in
which private, including religious,
elementary schools and secondary
schools are located must, in carrying out
the child find requirements in this
section, include parentally-placed
private school children who reside in a
State other than the State in which the
private schools that they attend are
located.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(10)(A)(ii))

§300.132 Provision of services for
parentally-placed private school children
with disabilities—basic requirement.

(a) General. To the extent consistent
with the number and location of
children with disabilities who are
enrolled by their parents in private,
including religious, elementary schools
and secondary schools located in the
school district served by the LEA,
provision is made for the participation
of those children in the program
assisted or carried out under Part B of
the Act by providing them with special
education and related services,
including direct services determined in
accordance with §300.137, unless the
Secretary has arranged for services to
those children under the by-pass
provisions in §§ 300.190 through
300.198.

(b) Services plan for parentally-placed
private school children with disabilities.
In accordance with paragraph (a) of this
section and §§ 300.137 through 300.139,
a services plan must be developed and
implemented for each private school

child with a disability who has been
designated by the LEA in which the
private school is located to receive
special education and related services
under this part.

(c) Record keeping. Each LEA must
maintain in its records, and provide to
the SEA, the following information
related to parentally-placed private
school children covered under
§§300.130 through 300.144:

(1) The number of children evaluated;

(2) The number of children
determined to be children with
disabilities; and

(3) The number of children served.
(Approved by the Office of Management and
Budget under control numbers 1820-0030
and 1820-0600)

(Authority: 20 U.S.C. 1412(a)(10)(A)({))

§300.133 Expenditures.

(a) Formula. To meet the requirement
of §300.132(a), each LEA must spend
the following on providing special
education and related services
(including direct services) to parentally-
placed private school children with
disabilities:

(1) For children aged 3 through 21, an
amount that is the same proportion of
the LEA’s total subgrant under section
611(f) of the Act as the number of
private school children with disabilities
aged 3 through 21 who are enrolled by
their parents in private, including
religious, elementary schools and
secondary schools located in the school
district served by the LEA, is to the total
number of children with disabilities in
its jurisdiction aged 3 through 21.

(2)(i) For children aged three through
five, an amount that is the same
proportion of the LEA’s total subgrant
under section 619(g) of the Act as the
number of parentally-placed private
school children with disabilities aged
three through five who are enrolled by
their parents in a private, including
religious, elementary school located in
the school district served by the LEA, is
to the total number of children with
disabilities in its jurisdiction aged three
through five.

(ii) As described in paragraph (a)(2)(i)
of this section, children aged three
through five are considered to be
parentally-placed private school
children with disabilities enrolled by
their parents in private, including
religious, elementary schools, if they are
enrolled in a private school that meets
the definition of elementary school in
§300.13.

(3) If an LEA has not expended for
equitable services all of the funds
described in paragraphs (a)(1) and (a)(2)
of this section by the end of the fiscal



46784

Federal Register/Vol. 71, No. 156 /Monday, August 14, 2006/Rules and Regulations

initial evaluation to determine whether
the child is a child with a disability if—

(i) Despite reasonable efforts to do so,
the public agency cannot discover the
whereabouts of the parent of the child;

(ii) The rights of the parents of the
child have been terminated in
accordance with State law; or

(iii) The rights of the parent to make
educational decisions have been
subrogated by a judge in accordance
with State law and consent for an initial
evaluation has been given by an
individual appointed by the judge to
represent the child.

(3)(i) If the parent of a child enrolled
in public school or seeking to be
enrolled in public school does not
provide consent for initial evaluation
under paragraph (a)(1) of this section, or
the parent fails to respond to a request
to provide consent, the public agency
may, but is not required to, pursue the
initial evaluation of the child by
utilizing the procedural safeguards in
subpart E of this part (including the
mediation procedures under § 300.506
or the due process procedures under
§§ 300.507 through 300.516), if
appropriate, except to the extent
inconsistent with State law relating to
such parental consent.

(ii) The public agency does not violate
its obligation under § 300.111 and
§§ 300.301 through 300.311 if it declines
to pursue the evaluation.

(b) Parental consent for services. (1) A
public agency that is responsible for
making FAPE available to a child with
a disability must obtain informed
consent from the parent of the child
before the initial provision of special
education and related services to the
child.

(2) The public agency must make
reasonable efforts to obtain informed
consent from the parent for the initial
provision of special education and
related services to the child.

(3) If the parent of a child fails to
respond or refuses to consent to services
under paragraph (b)(1) of this section,
the public agency may not use the
procedures in subpart E of this part
(including the mediation procedures
under § 300.506 or the due process
procedures under §§ 300.507 through
300.516) in order to obtain agreement or
a ruling that the services may be
provided to the child.

(4) If the parent of the child refuses to
consent to the initial provision of
special education and related services,
or the parent fails to respond to a
request to provide consent for the initial
provision of special education and
related services, the public agency—

(i) Will not be considered to be in
violation of the requirement to make

available FAPE to the child for the
failure to provide the child with the
special education and related services
for which the public agency requests
consent; and

(ii) Is not required to convene an IEP
Team meeting or develop an IEP under
§§300.320 and 300.324 for the child for
the special education and related
services for which the public agency
requests such consent.

(c) Parental consent for reevaluations.
(1) Subject to paragraph (c)(2) of this
section, each public agency—

(i) Must obtain informed parental
consent, in accordance with
§300.300(a)(1), prior to conducting any
reevaluation of a child with a disability.

(ii) If the parent refuses to consent to
the reevaluation, the public agency may,
but is not required to, pursue the
reevaluation by using the consent
override procedures described in
paragraph (a)(3) of this section.

(ii1) The public agency does not
violate its obligation under § 300.111
and §§300.301 through 300.311 if it
declines to pursue the evaluation or
reevaluation.

(2) The informed parental consent
described in paragraph (c)(1) of this
section need not be obtained if the
public agency can demonstrate that—

(i) It made reasonable efforts to obtain
such consent; and

(ii) The child’s parent has failed to
respond.

(d) Other consent requirements.

(1) Parental consent is not required
before—

(i) Reviewing existing data as part of
an evaluation or a reevaluation; or

(ii) Administering a test or other
evaluation that is administered to all
children unless, before administration
of that test or evaluation, consent is
required of parents of all children.

(2) In addition to the parental consent
requirements described in paragraph (a)
of this section, a State may require
parental consent for other services and
activities under this part if it ensures
that each public agency in the State
establishes and implements effective
procedures to ensure that a parent’s
refusal to consent does not result in a
failure to provide the child with FAPE.

(3) A public agency may not use a
parent’s refusal to consent to one service
or activity under paragraphs (a) or (d)(2)
of this section to deny the parent or
child any other service, benefit, or
activity of the public agency, except as
required by this part.

(4)(i) If a parent of a child who is
home schooled or placed in a private
school by the parents at their own
expense does not provide consent for
the initial evaluation or the

reevaluation, or the parent fails to
respond to a request to provide consent,
the public agency may not use the
consent override procedures (described
in paragraphs (a)(3) and (c)(1) of this
section); and

(ii) The public agency is not required
to consider the child as eligible for
services under §§ 300.132 through
300.144.

(5) To meet the reasonable efforts
requirement in paragraphs (a)(1)(iii),
(a)(2)(), (b)(2), and (c)(2)(i) of this
section, the public agency must
document its attempts to obtain parental
consent using the procedures in
§300.322(d).

(Authority: 20 U.S.C. 1414(a)(1)(D) and
1414(c))

Evaluations and Reevaluations

§300.301 Initial evaluations.

(a) General. Each public agency must
conduct a full and individual initial
evaluation, in accordance with
§§300.305 and 300.306, before the
initial provision of special education
and related services to a child with a
disability under this part.

(b) Request for initial evaluation.
Consistent with the consent
requirements in § 300.300, either a
parent of a child or a public agency may
initiate a request for an initial
evaluation to determine if the child is a
child with a disability.

(c) Procedures for initial evaluation.
The initial evaluation—

(1)) Must be conducted within 60
days of receiving parental consent for
the evaluation; or

(ii) If the State establishes a timeframe
within which the evaluation must be
conducted, within that timeframe; and

(2) Must consist of procedures—

(i) To determine if the child is a child
with a disability under § 300.8; and

(ii) To determine the educational
needs of the child.

(d) Exception. The timeframe
described in paragraph (c)(1) of this
section does not apply to a public
agency if—

(1) The parent of a child repeatedly
fails or refuses to produce the child for
the evaluation; or

(2) A child enrolls in a school of
another public agency after the relevant
timeframe in paragraph (c)(1) of this
section has begun, and prior to a
determination by the child’s previous
public agency as to whether the child is
a child with a disability under § 300.8.

(e) The exception in paragraph (d)(2)
of this section applies only if the
subsequent public agency is making
sufficient progress to ensure a prompt
completion of the evaluation, and the
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afforded the opportunity to participate,
including—

(1) Notifying parents of the meeting
early enough to ensure that they will
have an opportunity to attend; and

(2) Scheduling the meeting at a
mutually agreed on time and place.

(b) Information provided to parents.
(1) The notice required under paragraph
(a)(1) of this section must—

(i) Indicate the purpose, time, and
location of the meeting and who will be
in attendance; and

(ii) Inform the parents of the
provisions in § 300.321(a)(6) and (c)
(relating to the participation of other
individuals on the IEP Team who have
knowledge or special expertise about
the child), and § 300.321(f) (relating to
the participation of the Part C service
coordinator or other representatives of
the Part C system at the initial IEP Team
meeting for a child previously served
under Part C of the Act).

(2) For a child with a disability
beginning not later than the first IEP to
be in effect when the child turns 16, or
younger if determined appropriate by
the IEP Team, the notice also must—

(i) Indicate—

(A) That a purpose of the meeting will
be the consideration of the
postsecondary goals and transition
services for the child, in accordance
with § 300.320(b); and

(B) That the agency will invite the
student; and

(ii) Identify any other agency that will
be invited to send a representative.

(c) Other methods to ensure parent
participation. If neither parent can
attend an IEP Team meeting, the public
agency must use other methods to
ensure parent participation, including
individual or conference telephone
calls, consistent with § 300.328 (related
to alternative means of meeting
participation).

(d) Conducting an IEP Team meeting
without a parent in attendance. A
meeting may be conducted without a
parent in attendance if the public
agency is unable to convince the parents
that they should attend. In this case, the
public agency must keep a record of its
attempts to arrange a mutually agreed
on time and place, such as—

(1) Detailed records of telephone calls
made or attempted and the results of
those calls;

(2) Copies of correspondence sent to
the parents and any responses received;
and

(3) Detailed records of visits made to
the parent’s home or place of
employment and the results of those
visits.

(e) Use of interpreters or other action,
as appropriate. The public agency must

take whatever action is necessary to
ensure that the parent understands the
proceedings of the IEP Team meeting,
including arranging for an interpreter
for parents with deafness or whose
native language is other than English.

(f) Parent copy of child’s IEP. The
public agency must give the parent a
copy of the child’s IEP at no cost to the
parent.

(Authority: 20 U.S.C. 1414(d)(1)(B)(i))

§300.323 When IEPs must be in effect.

(a) General. At the beginning of each
school year, each public agency must
have in effect, for each child with a
disability within its jurisdiction, an IEP,
as defined in § 300.320.

(b) IEP or IFSP for children aged three
through five. (1) In the case of a child
with a disability aged three through five
(or, at the discretion of the SEA, a two-
year-old child with a disability who will
turn age three during the school year),
the IEP Team must consider an IFSP
that contains the IFSP content
(including the natural environments
statement) described in section 636(d) of
the Act and its implementing
regulations (including an educational
component that promotes school
readiness and incorporates pre-literacy,
language, and numeracy skills for
children with IFSPs under this section
who are at least three years of age), and
that is developed in accordance with the
IEP procedures under this part. The
IFSP may serve as the IEP of the child,
if using the IFSP as the IEP is—

(i) Consistent with State policy; and

(ii) Agreed to by the agency and the
child’s parents.

(2) In implementing the requirements
of paragraph (b)(1) of this section, the
public agency must—

(i) Provide to the child’s parents a
detailed explanation of the differences
between an IFSP and an IEP; and

(ii) If the parents choose an IFSP,
obtain written informed consent from
the parents.

(c) Initial IEPs; provision of services.
Each public agency must ensure that—

(1) A meeting to develop an IEP for a
child is conducted within 30 days of a
determination that the child needs
special education and related services;
and

(2) As soon as possible following
development of the IEP, special
education and related services are made
available to the child in accordance
with the child’s IEP.

(d) Accessibility of child’s IEP to
teachers and others. Each public agency
must ensure that—

(1) The child’s IEP is accessible to
each regular education teacher, special
education teacher, related services

provider, and any other service provider
who is responsible for its
implementation; and

(2) Each teacher and provider
described in paragraph (d)(1) of this
section is informed of—

(i) His or her specific responsibilities
related to implementing the child’s IEP;
and

(ii) The specific accommodations,
modifications, and supports that must
be provided for the child in accordance
with the IEP.

(e) IEPs for children who transfer
public agencies in the same State. If a
child with a disability (who had an IEP
that was in effect in a previous public
agency in the same State) transfers to a
new public agency in the same State,
and enrolls in a new school within the
same school year, the new public
agency (in consultation with the
parents) must provide FAPE to the child
(including services comparable to those
described in the child’s IEP from the
previous public agency), until the new
public agency either—

(1) Adopts the child’s IEP from the
previous public agency; or

(2) Develops, adopts, and implements
a new IEP that meets the applicable
requirements in §§ 300.320 through
300.324.

(f) IEPs for children who transfer from
another State. If a child with a disability
(who had an IEP that was in effect in a
previous public agency in another State)
transfers to a public agency in a new
State, and enrolls in a new school
within the same school year, the new
public agency (in consultation with the
parents) must provide the child with
FAPE (including services comparable to
those described in the child’s IEP from
the previous public agency), until the
new public agency—

(1) Conducts an evaluation pursuant
to §§ 300.304 through 300.306 (if
determined to be necessary by the new
public agency); and

(2) Develops, adopts, and implements
a new IEP, if appropriate, that meets the
applicable requirements in §§ 300.320
through 300.324.

(g) Transmittal of records. To
facilitate the transition for a child
described in paragraphs (e) and (f) of
this section—

(1) The new public agency in which
the child enrolls must take reasonable
steps to promptly obtain the child’s
records, including the IEP and
supporting documents and any other
records relating to the provision of
special education or related services to
the child, from the previous public
agency in which the child was enrolled,
pursuant to 34 CFR 99.31(a)(2); and





